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Health care providers and consumers have spent the past
seven years digesting, planning for and implementing the
hundreds of pages of legislation and thousands of pages of
regulations published under the Affordable Care Act (ACA).
Despite constant legal challenges and Congressional efforts
to repeal the ACA, since its enactment in March 2010, the ACA
was, and most predicted would continue to be, the law of the
land. That is, until Tuesday, November 8, 2016, when Republi-
can Donald Trump was elected President of the United States
and Republicans retained their majorities in the House of
Representatives and Senate, giving one political party control
of the executive branch and both houses of Congress for the

first time since before the 2012 elections.

BACK TO THE FUTURE?
Potential Impacts of Unraveling

the Affordable Care Act

POST-ELECTION, President Trump has
continued pursuing his campaign prom-
ise to repeal and replace the ACA, though
few specifics have emerged regarding the
President’s replacement plan except that, as
President Trump was quoted in the Wash-
ington Post, it will offer “insurance for ev-
erybody” and be “much less expensive and
much better.”

Among the concepts or strategies sug-
gested as alternatives to the ACA are tax
credits for consumers who purchase health
insurance, increased emphasis on Health
Savings Accounts (HSAs), “high risk pools”
to cover individuals with expensive, chronic
illnesses, and Medicaid block grants. Re-
gardless of the plan ultimately crafted to
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replace the ACA, however, no doubt virtually
every provision of the current law will be in
play. This article highlights just a few of the
many direct and major impacts that could be
felt by health care providers and consumers
if key provisions of the ACA are eliminated
or significantly altered by new legislation.

For Health Care Providers:

Decreased Medicaid Reimbursement. A
cornerstone of the ACA, expanding Medicaid
eligibility to all individuals under age 65 up
to 138% of the Federal Poverty Level result-
ed in millions of previously uninsured Amer-
icans, including approximately 350,000 in
Louisiana, becoming eligible for Medicaid
coverage. This resulted in both increased
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volumes for providers due to pent-up de-
mand for services from the previously un-
insured, as well as a payment source for care
provided that was previously uncompen-
sated. The American Hospital Association
estimates that hospitals alone could lose
more than $160 billion because of the de-
crease in Medicaid revenue and the increase
in unpaid medical bills if Medicaid expan-
sion is repealed and the expansion popula-
tion loses coverage. Further, replacing the
current federal financial participation (FFP)
model for Medicaid funding, under which
an increase in state funding for Medicaid
results in a corresponding increase in fed-
eral funding, with a block grant model, under
which the federal contribution to a state’s
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Medicaid program would be capped, would

almost assuredly result in reductions to state

Medicaid budgets, particularly in states such

as Louisiana with high FFP rates. A reduc-
tion in Louisiana’s total Medicaid budget
would undoubtedly be felt most acutely by
Louisiana’s health care providers.

Increased Uncompensated Care. As a cor-
ollary to the decreased revenue providers
will experience if people who gained cover-
age under the ACA lose that coverage, if the
ranks of the uninsured return to pre-ACA
levels, so will the levels of uncompensated
care.

Increased Cost-Sharing and Bad Debt.
While no clear replacement plan for the
ACA has yet emerged, virtually every plan
or proposal currently under consideration
promotes expanded use of HSAs. The the-
ory behind HSAs, when coupled with high-
deductible insurance plans, is that health
care consumers will be more judicious in
their use of health care services and prod-
ucts when they are responsible for paying
a substantial portion of the cost out of an
HSA, thereby promoting competition among

providers based on cost and quality, as well
as lowering premium costs. Shifting pay-
ment responsibilities from third-party pay-
ers to consumers, however, has the addition-
al effect of increasing providers’ collection
burdens and bad debt for unpaid medical
bills. Not every employer will fund HSAs
for its employees, and not every employee
is in a position to fund an HSA for himself
or herself. Therefore, the funds needed to
pay a high deductible may not be readily
available when necessary. Further, even if
the patient has funds available, collecting
payments from an individual is more dif-
ficult than collecting on claims submitted
to third-party payers. While it is relatively
easy and common for providers to require
patients to pay a modest co-pay or co-insur-
ance up front, it is more difficult to enforce
those policies when the upfront payment is
$1,500, or higher.

Reimbursement Reforms. Frequently lost
in the intense political rhetoric is the fact
that ACA provisions designed to reduce
costs and improve quality have fueled
much of the movement from volume-based
to value-based reimbursement. Alternative
payment models such as accountable care
organizations and episode-based payments
have resulted from the ACA through CMS’s
Centers for Medicare and Medicaid Innova-
tion (CMMI). The CMMI has been a frequent
target of Congressional Republicans, and its
elimination, or restrictions on its author-
ity or budget, could have a significant im-
pact on the future direction of health care

reimbursement.

For Health Care Consumers:

Loss of Coverage. Without a doubt, the big-
gest threat to consumers posed by repealing
the ACA is the loss of coverage facing indi-
viduals who gained it, either through Medic-
aid expansion or subsidies provided to pur-
chasers on the health insurance exchanges,

under the ACA. The Congressional Budget
Office (CBO) estimates that approximately
18 million people would lose coverage and
premiums would rise as much as 25 percent
for individual purchasers in the first year
alone, and the number of individuals losing
coverage would rise to 32 million by 2026, if
the ACA were repealed without replacement.
Medicaid expansion and health insurance
subsidies are the primary reasons for the
significant reduction in the number of un-
insured Americans since those provisions
of the ACA have been implemented. While
House Speaker dismissed the CBO Report
as “meaningless” because it does not take
into account a replacement plan, the chal-
lenge for President Trump and Republican
leadership is to come up with alternatives
to Medicaid expansion and health insurance
subsidies that would continue to provide
lower-income Americans with access to
affordable health care coverage and avoid
having the number of uninsured Americans
return to pre-ACA levels.

Coverage of Pre-existing Conditions. Laws
chipping away at an employer’s or insur-
ance company’s ability to limit or exclude
coverage of pre-existing medical conditions
have been around since HIPAA was passed
in 1996, and the ACA virtually eliminated
that ability beginning in 2014. While a full
repeal of the ACA would restore some of
the pre-ACA “loopholes” that sometimes
resulted in the exclusion or limitations on
coverage of pre-existing conditions, elimi-
nating those loopholes has proven popular
with the public and been embraced by the
Republican majority, so those provisions
will likely not be repealed or, if repealed, will
also be included in replacement legislation.

Dependent Coverage to Age 26. Requiring
health plans and insurance policies to offer
dependent coverage to age 26 is another fea-
ture of the ACA that has proven popular with
the public. Again, therefore, those provisions
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will likely not be repealed or, if repealed, will
also be included in replacement legislation.
Individual Mandate. Urged by health in-
surers, the goal of the individual mandate is
to spread the insurance risk across as wide
a group of people as possible, including the
young and healthy who might not otherwise
feel the need to have health insurance, by
requiring all people to have health insur-
ance, or a pay a tax penalty. Not surprisingly,
the individual mandate has been heavily
criticized by Republican lawmakers, and is
likely to be repealed. The failure to require
people to buy health insurance, however,
will undoubtedly result in a sicker, higher
cost insured pool, especially if guaranteed
issue remains the law, which some insurers
have said will cause them to exit the mar-
ket, or at least raise premiums even more.
Repealing the individual mandate will no
doubt be politically popular, but could have
consequences in the insurance market that

are not so popular.

With all its pros and cons, complexity and
unintended consequences, the ACA is a re-
flection of how difficult it is to establish poli-
cies that simultaneously address health care
access, cost and quality. These policy deci-
sions are extremely difficult - yet extremely
important - and the hyper-politicalization
of the process only makes it more difficult
to achieve. Clearly, the ACA has not been 100
percent successful delivering on its prom-
ises to improve access while controlling
costs and improving quality. Neither, how-
ever, has it been the “disaster” character-
ized by candidate and now President Trump.
Indeed, moderate Republicans have begun
advocating the need to “repair,” rather than
“repeal and replace,” the ACA. As they con-
tinue to delve into the issues, the President
and Congress are likely to discover, to the
extent they haven't already, that “repairing”
the ACA is perhaps the only feasible route

to fulfilling the President’s promise of a plan
that will offer “insurance for everybody” and
be “much less expensive and much better.”

Patrick D. Seiter is the Taylor Porter Health
Care Practice Group Leader. Practicing law
since 1985, he represents and advises health
care clients in a wide range of business, trans-
actional and regulatory matters, including
business organizations and contracts, merg-
ers and acquisitions, joint ventures, managed
care and provider network contracts, fraud
and abuse, Stark, health information technol-
o0gy, HIPAA, EMTALA, medical staff, Medicare
and Medicaid reimbursement, federal and
state regulatory compliance, and alternative
delivery and payment systems. Seiter has been
selected for inclusion in Chambers USA and
The Best Lawyers inAmerica, and was named

“Lawyer of the Year” for Health Care Law in
Baton Rouge, in both 2013 and 2016. B



